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Introduction
In this edition of Health Check we look at some of the latest pressures
on the industry. We consider the Lord Chancellor’s Discount Rate change
announced in February 2017 and the rising overall cost of clinical negligence
cases, with articles on fixed recoverable costs and the use of contributory
negligence as a legal argument.
The discount rate change to minus 0.75% was far in excess of
expectations and is an area that insurance companies have focussed
on heavily and allocated significant time to stress testing a number
of scenarios. In our article The Discount Rate impact on med-mal
we explore the impact this has had on the industry, including the
reassessment of damages and insurance pricing.
Equally, as costs have become an increasingly important focus, we
have looked at ways the sector is trying to limit these exposures. In our
article Who Shares the Blame – A Difficult Question to Raise?, we have
explained how some private healthcare organisations are pursuing
the argument of shared blame. We also discuss a case where the NHS,
previously reluctant to take this step, has taken the same position.

QBE supports the healthcare sector through these challenging times,
utilising its 20 years’ experience in healthcare, working in partnership with
customers to provide tailored and flexible policies. Risk protection in the
healthcare sector is critical, yet every organisation has unique challenges.
One key area to manage is the organisational approach to risks. We have
developed a Risk Culture Profiling Tool that helps you to analyse and
shape your risk culture to create a blame-free and positive approach to
risk. More information can be found inside this issue.
QBE would like to thank our panel lawyers who contributed to this publication.
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Healthcare Liability Cover
QBE utilises its extensive experience in healthcare, which spans more than 20 years,
to provide long-term, sustainable solutions to global healthcare organisations. As a
client-focused organisation, we retain strong relationships with our customers, taking
a flexible approach enabling us to meet the diverse range of needs in the sector.
Our comprehensive cover includes:

Key benefits

• Medical Malpractice

• Industry expertise across the team from
Underwriting to Claims

• Public Liability, including Abuse
• Product Liability

• Flexible product and underwriting capability
which considers each client’s individual needs

• Employers’ Liability

• Ability to offer non-conventional program structure

Our growing Medical Malpractice portfolio
includes regional health authorities, hospitals,
clinics, residential care providers, medical practitioners,
primary care providers, medical affinity groups and
allied healthcare companies. Business can be written
through either our Lloyd’s Syndicate 1886 platform
or QBE Insurance Europe.

Key aspects
• Structural flexibility, Primary or Excess claims
made cover
• Coverage, limits and sub limits depending on
client and industry’s needs
• Insurance or Reinsurance provided
• Ability to incorporate Medical Practitioners
into a corporate policy
Programme capacity
• Up to GBP25m any one Claim and in the
Aggregate, plus reinstatements

To find out more,
contact the healthcare team:
Richard James,
Medical liability underwriter
Richard.James@uk.qbe.com
Doug Walker
Medical liability underwriter
Doug.Walker@uk.qbe.com
Ryan Hammond
Risk Solutions Coordinator
Ryan.Hammond@uk.qbe.com
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Case Law Overview
Duty of Care
In Darnley v Croydon Health Services NHS Trust the Court of Appeal confirmed the
decision of the High Court, that non-clinical hospital receptionists did not owe any
duty of care to a claimant to advise him about waiting times.

Standard of Care
The Court of Appeal held in FB v Princess Alexandra Hospital NHS Trust that there
was no difference in the standard of care required of an A&E senior house officer as
compared to a more senior doctor in the context of taking a patient history in A&E.
History taking was a basic skill that all hospital doctors were expected to possess.
A senior house officer had breached her duty of care when she failed to ask a child’s
parents what symptoms had precipitated their bringing the child to A&E at 4am.

The Court of Appeal in Webster (a Child and Protected Party, by his mother and
litigation friend, Heather Butler) v Burton Hospitals NHS Foundation Trust allowed
the Claimant’s appeal and held that a judge had erred in his approach by applying
the Bolam test, rather than the Montgomery test, where the consultant had failed
to advise properly an expectant mother of the risks and uncertainties of different
treatments. With proper advice the mother would have sought earlier delivery, which
would have avoided the Claimant’s brain injury.
The Claimant in Correira v University of North Staffordshire NHS Trust failed to show a
breach of the Defendant’s duty in relation to her consent to a surgical operation, within
the principles of Chester v Afshar. Whilst the last stage of a three-stage operation had
been negligently omitted, the Court of Appeal upheld the judge’s finding that this
negligence was not the cause of the Claimant’s pain.

Consent
In Thefaut v Johnston, the Defendant surgeon was found liable for failing to give the
Claimant full and accurate advice about the risks attendant on surgery. The defendant
had not met the test for informed consent, which required the doctor to communicate
to the patient any material risks involved in the proposed treatment and to give
reasonable alternatives or variants. He overestimated the chances of the surgery
successfully eradicating the Claimant’s pain and did not include the option of not
undergoing surgery and failed to inform the Claimant that without the surgery she
would have recovered within 12 months at the latest.

Author: Sarah Woodwark, Partner, BLM

Fatal Accidents dependency
Attempts to extend the right to claim damages for loss of financial dependency
and statutory bereavement damages to cohabitees in Smith v Lancashire Teaching
Hospitals NHS Trust failed. Edis J. however hoped that the case would provoke further
Parliamentary discussion to improve the current state of the law.

Inquests
R(Ferreira) v HM Senior Coroner for Inner South London – the Court of Appeal held
that a death in an Intensive Care Unit does not equate to a death in state detention,
requiring an article 2 inquest with a jury.
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Court of Appeal overturns decision on
confidentiality in Huntington’s case
The Court of Appeal has ruled that clinicians treating a man with Huntington’s Disease (HD) may have owed
a duty of care to disclose his condition to his daughter. The High Court’s decision of May 2015 to strike out the
Claimant’s claim as having no reasonable prospects of success has been overturned and it has been ordered
that the case should be remitted for trial.
Background
The background to the tragic case of ABC v St George’s
Healthcare NHS Trust & others is that, in 2007, the
Claimant’s father shot and killed her mother. He was
convicted of manslaughter on the grounds of diminished
responsibility and sentenced to a hospital order.
In early 2009 it was suspected that the father might
be suffering from HD, an inherited condition of the
central nervous system in which the child of a parent
with HD has a 50% chance of developing. The disease
affects movement, behaviour and cognition, typically
bringing about personality changes, irritability and often
aggression. Onset is usually between the ages of 35 and
55 and there is no cure with death from complications of
the disease is usually within 10 to 20 years of diagnosis.
When the father’s diagnosis was confirmed in 2009 he
told his brother but did not wish the Claimant or either
of her two sisters to be told. During a multi-disciplinary
meeting, those treating the father agreed to keep the
information confidential. The Claimant then became
pregnant but the father remained adamant he did not

want his HD status shared with her as he felt that his
daughters “might get upset, kill themselves, or have an
abortion” if they knew. In 2010 the Claimant gave birth
to a daughter and, a few months later, was accidentally
informed by one of her father’s treating clinicians of his
diagnosis. The Claimant was subsequently diagnosed
with HD which puts the Claimant’s daughter at a 50%
risk of contracting the disease.

Appeal Court’s decision
The issue before the Court of Appeal was whether
the Claimant’s claim should have been struck out on
the grounds that there was “no arguable duty of care”
and/or that the Claimant’s rights under Article 8 of
the European Convention of Human Rights were not
engaged. Some of the key points considered by the
Appeal Court were as follows:
• the extent and nature of any duty of care owed
to the Claimant
• whether a professional duty to override patient
confidentiality translates into a legal duty to the
persons in need of the information

• the public interest in preserving the doctor/
patient relationship
• the conflicting duties that may arise, leaving
doctors open to litigation
• the argument that if a doctor is subject to a duty
of care to disclose information to third parties in
some situations, it will undermine trust and confidence
and may lead to patients being less candid with
their doctors
• that doctors may put pressure on their patients to
agree to disclosure of information to avoid the risk
of the doctor being sued by third parties
• that third parties may not want to receive confidential
information/may suffer damage if they receive
that information
• the burden that would be placed on doctors to
consider whether any of the confidential information
they receive needs to be disclosed to third parties
• whether the Convention adds anything to the
common law in this instance or can provide a basis
for action if the common law does not do so
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Comment
It is important to remember that this was an appeal from a
decision to strike out the Claimant’s claim. At first instance the
Defendants successfully argued that the Claimant lacked the
necessary prospects of success for the claim to proceed. The
Court of Appeal’s decision is simply that the Claimant’s case is
arguable, and therefore it should be allowed to proceed to trial.
Although the Appeal Court limited itself to this indication, there is
a helpful commentary within the judgment that gives a steer on
how the Appeal Court considers each of the arguments should
be determined. The Defendants, should they choose to defend
this case to trial, will wish to prepare themselves for a fight. The
indication from the Appeal Court is that, in cases such as this,
where it is accepted by all that injury from non-disclosure is
reasonably foreseeable and there is sufficient proximity between
the parties for a duty of care to arise, failure to disclose confidential
information may well give rise to a cause of action.
Healthcare professionals will therefore need to continue to tread
carefully when dealing with sensitive information. It may well be
advisable to seek legal advice when competing interests arise,
so as to mitigate against future claims.

Author: Genevieve Isherwood, Associate, RPC
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Premiums4Good
We think that buying insurance shouldn’t just be about business. We want it to benefit communities
at the same time, so we offer you the chance to make a difference with your premium.
When you pay us your insurance premium, we invest that
money until we need to access it to pay claims. However
if you join our ground-breaking QBE Premiums4Good
initiative, we will invest 25% of your premium in projects
that help the environment or deliver direct, sustainable
benefits to communities.
QBE Premiums4Good is a unique initiative; we are the
first insurer that allows you to choose your premiums to
be invested in projects that benefit customers and the
environment.
Here are some of the causes and organisations that
have benefited from Premiums4Good this year.

Future Shapers Sheffield
Future Shapers Sheffield is a dynamic and vibrant
independent charity which supports young people
and adults to reach their full potential in learning,
employment and life to achieve a better future.
Future Shapers Sheffield social impact bond was
launched in 2015, following successful selection of Future
Shapers Sheffield in the UK Youth Engagement Fund.
It is estimated that 13.6% of young people in England are
not in education, employment or training (NEET).

Sheffield Future Shapers is a project to improve youth
employment opportunities by developing the skills,
attitudes and understanding to make a positive transition
from education to the world of work, targeted at 14–17
year olds in Yorkshire, England.
www.sheffieldfutures.org.uk

IFC Green Bond
A green bond issued by the International Finance
Corporation (IFC). IFC is a member of the World Bank
Group. It is the largest global development institution
focused exclusively on the private sector.
They help developing countries achieve sustainable
growth by financing private sector investment, mobilising
capital in international financial markets and providing
advisory services to businesses and governments.
IFC launched its green bond programme in 2010 and has
been a regular issuer of benchmark green bonds. As of
November 2015, IFC has issued $4.3bn in green bonds
through 48 transactions in 10 currencies.
The proceeds from this US$500m green bond, and
all of IFC’s green bonds, are designated for investing
exclusively in renewable energy, energy efficiency and
other climate-smart projects in developing countries.
As with all IFC’s green bonds, this bond has been verified
by the University of Oslo’s Climate Centre (CICERO).

The Benevolent Society SBB
The Benevolent Society Social Benefit Bond was
launched in October 2013 to support families that are
at risk of having their children removed and placed into
Out-of–Home Care.
The Resilient Families program is an innovative and
intensive family support service that will support between
300 and 400 families over five years.
Whilst there is still much to do, with the continued
support and commitment of all stakeholders, the
Benevolent Society are confident that we can continue
to learn and demonstrate better outcomes for families
at risk of having their children taken into foster care.
www.benevolent.org.au
www.ifc.org

Next steps
If you would like to join the growing number of clients
participating in our Premiums4Good initiative, all you
need to do is let us know at the time you next renew
your policy and we will do the rest.
Once a year we will send you a report that shows the
projects that your Premiums4Good have supported. This
information can be used within your organisation’s own
corporate social responsibility performance reporting.
For more information go to
https://qbeeurope.com/community/qbe-premiums4good/
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The Discount Rate impact on
Medical Malpractice Insurance
On 27 February 2017 the Lord Chancellor announced that the Discount Rate
in all personal injury actions would be reduced from 2.5% to minus 0.75%.
This took effect on 20 March 2017.
The Discount Rate is the interest rate used to calculate
lump sum payments in medical malpractice claims (and
other personal injury actions), and it is applied to claims
involving long term care and loss of income. The rate had
remained at 2.5% since first set by the Lord Chancellor
in 2001 – and was then set by reference to the yield of
index-linked government securities.

The Claimant is aged 63, and will require care for the
remainder of his life (life expectancy of around 23 years)
at a cost of £15,600 per year. The previous multiplier
based on the Discount Rate would have been 16.84.
The new multiplier is 25.82. This means that the Claimant
would have previously received £262,704. He will now
receive £402,792, an increase of 53%.

Whilst a review of the Discount Rate has been expected
for some time, the outcome took many by surprise, and
the practical effect will be far reaching for Insurers and
other compensators.

The effect of the Discount Rate will be felt greatest in
catastrophic injury claims, where injuries of the upmost
severity are sustained, requiring significant amounts of
future care and assistance. Whilst healthcare providers in
all settings will be impacted by the changes, the greatest
impact will be for those providers of primary care, and
obstetrics, where there is the greatest potential to cause
long-lasting injury. By contrast, providers in domiciliary
and care home settings, and providers of minor cosmetic
interventions and treatments, will be less affected.

What does the change in the Discount Rate
mean in practice?
Let us take a hypothetical example, of a primary care
setting where a GP has failed to spot red flag symptoms
of cauda equina syndrome, from which a Claimant has
suffered permanent and severe mobility problems,
requiring future care for the rest of their life.

Author: Simon Perkins, Partner, DAC Beachcroft LLP

We have already seen litigation arising out of the rate
change, in the area of claims for the purchase of adapted
accommodation. The approach to calculation previously
was to assess damages by taking 2.5% of the net capital
cost of the accommodation and applying it to the same
multiplier as would be applied to any other annual
expense. That calculation does not work with the new
Discount Rate. In JR v Sheffield Teaching Hospitals
NHSFT [2017] EWHC 1245, the Court made a nil award
for the accommodation claim, and said that there was
now a need to find a “proper solution” to what he called
“the accommodation conundrum”.
Will the changed Discount Rate stay at this level?
Prior to the election, the Government issued a consultation
on how to set the Discount Rate in the future, on how
often the rate should be set, how it should be set, and
who should do this. The consultation closed in May 2017.
We predict that there will be further movement here,
although legislation may be required if the basis on which
the Discount Rate is set is to be varied.
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Risk Culture: Communicating risk
learning to improve patient safety
Negligence claims in the healthcare sector are not uncommon and the culture of how
medical professionals manage and learn from these incidents has a significant impact
on their reoccurrence. Communicating these learnings can result in better patient
care across the organisation.
Creating opportunities for shared learning from these
events, so processes and approaches can be openly
considered, can minimise the reoccurrence of similar
scenarios. Healthcare organisations need to install
positive attitudes towards risk, developing a culture in
which these opportunities are positively communicated.

Effective risk communication

1. Minimise blame

QBE Risk Culture Profiling Tool

A blame culture within an organisation is extremely
anti-productive. Blame limits risk-taking, creating a
negative impact on development and progression,
and discourages individuals to accept responsibility for
mistakes. This fear of criticism reduces useful information
that could be shared and learned from.

QBE’s Risk Culture Profiling Tool offers practical support
to understand the current employee approach to risk
in an organisation. From this insight, the healthcare
organisation can ensure sufficient steps are taken to
increase protection and encourage positive behaviour.

Regulation and operational controls are put in place to
minimise risks, however when faced with unusual or
difficult cases, wrong decisions can be made. Claims
made in these circumstances can be used to educate
colleagues on how best to deal with these events.

2. Encourage openness

This enables an organisation to forward-plan, minimising
the potential repetition of this occurrence. However,
for this sharing of risk knowledge to be successful, two
important factors must be encouraged in the culture of
the organisation.

By establishing a blameless and experience-sharing
culture, organisations have the ability to detect and
address potential issues before serious problems occur.
One of the first steps for an organisation is to understand
the current risk culture.

Creating an open and honest environment in which people
are encouraged, and feel confident, to share their concerns
or mistakes as an active, positive learning exercise and
should be central to a healthcare organisation.

Using feedback from interviews and surveys, across
departments and locations, the Risk Culture Profiling
Tool creates an in-depth understanding of the business
strengths, identification of culture differences across
departments, and highlights areas in need of improvement.
The way in which risks are managed and positioned
by an organisation has a fundamental impact on the
individuals working in that environment. Communicating
risks in a way that these learnings are celebrated, will
enhance the approach taken to risks by individuals. The
more learning experiences shared, the wider the benefit
from the knowledge; reducing the amount of negligence
claims and enhancing patient safety.
If you’re interested in hearing more about QBE’s Risk
Culture Profiling Tool, please get in touch:
Doug Walker ACII, Underwriter, Medical Liability
Tel: 020 7105 4814 or email: Doug.Walker@uk.qbe.com
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Top tips to create
a positive risk culture
Creating a culture in which risks are celebrated takes time, but importantly,
must be management-led and encouraged throughout the organisation.
These steps will help develop a more open and learning-led culture.
Infuse supportive attitudes and behaviours

Build on successes

Approach all events as opportunities to learn and
improve. Communicate throughout the organisation
how risk success stories and failures, are key learning
tools and can help to improve the organisation values
and processes.

Evaluate the full parameters of risks to all stakeholders,
including failure, success, causes, outcomes and
improvements, to build a collaborative approach
to change. Showcase notable risk management
achievements to motivate individuals to consider
risks and adopt preferred approaches.

Clear concern process
Create effective and confidential communication
channels and actively encourage individuals to
raise concerns.
Understand root causes & document new learnings
By examining the underlying cause of events, key
insights can be extracted that enables improvements
to be implemented. Reference or process documentation
should be updated to reflect the learnings and ensure
that it continues to be a consideration in the future.

Look externally
Do not limit your learning by being too inwardly focused.
Industry best practice and shared experiences externally
can help support better risk knowledge.
Organisational culture is best assessed using the seven
key aspects of risk culture, using our Risk Culture Profiling
Tool (available to all QBE policyholders), please contact
your QBE representative for more information.

QBE seven key aspects of risk culture

1

Leadership

2
7
3
6
5 4
Continuous
Improvement

Performance
Evaluation

People,
Training and
Development

Organisational
culture

Operational

Reward and
Recognition

Communications
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Who Shares the Blame
A Difficult Question to Raise?
Historically, healthcare providers have often been reluctant to raise arguments as to contributory
negligence against patients in the context of clinical negligence claims. Any tortfeasor who seeks
to, at least partially, blame his or her patient for their own injuries is always likely to face an uphill
struggle, and it requires strong and compelling evidence.
Despite the validity of the legal argument, the reluctance
to allege contributory negligence is perhaps more true
in clinical negligence cases than in any other scenario,
reflecting the particular relationship between medical
practitioner and patient and the level of trust a patient
has in their medical practitioner’s skill, judgment,
and expertise.
Therefore, it is perhaps unsurprising that up until recently
there have been limited published cases involving claims
for contributory negligence, particularly in the case of
the NHS, where the NHS may feel that as a “paternalistic
institution” it would not be appropriate to pursue such
a claim.
In contrast, whilst such claims remain infrequent, in
appropriate circumstances where there is a valid legal
justification to do so, private healthcare providers and
their Insurers have shown a greater willingness to run
contributory negligence arguments.

Examples of where contributory negligence arguments
have been presented include the highly sensitive area of
psychiatric cases involving incidents of suicide, which of
course require a great deal of thought and sensitivity as
to the way the argument is pleaded; cosmetic surgery
claims, where for example post-operative smoking leads
to wound healing complications, including skin necrosis;
and failures by patients to follow clear post-operative
advice. In negotiations in such cases, reductions in
damages have been secured, ranging from 15% to
even 50%.
However, the case of Rodney Crossman v St George’s
Healthcare Trust [2016] EWHC 2878 (QB), may mark
a shift in the approach adopted by the National Health
Service Litigation Authority (NHSLA), and a new found
willingness, generally, to raise and pursue arguments
of contributory negligence.

In the case of Crossman, the patient suffered from a
stiff neck. The NHS Trust (the Defendant) advised a
conservative treatment plan that included physiotherapy.
However, due to a mistake by the Defendant, the
conservative treatment plan was overlooked, and instead,
the Claimant was booked in for surgery. The unwitting
Claimant initially voiced dissent and attempted to explain
to the Defendant that there had been a mistake. However,
he was advised that if he failed to keep his appointments
he would be put to the back of the waiting list. The
Claimant therefore went along with the Defendant’s
planned surgery to such an extent that even when he
was admitted to Hospital for surgery, and was at that
point advised to delay the surgery, he insisted on the
surgery proceeding.
In rejecting the Defendant’s argument that the Claimant
is negligent had been contributory in failing to follow the
plan for conservative management and physiotherapy,
and the decision to undergo surgery, the Court cited the
recent trend to place a heavier burden on the medical
profession to explain, rather than expect patients to question,
as emphasised by the Supreme Court’s decision in
Montgomery v Lanarkshire Health Board [2015] AC 1430.

QBE HEALTH CHECK

The decision in Crossman can be justified on the basis that
the Claimant should not be held at fault for not raising the
change in treatment plan with the Hospital. The fact that he
did not do so does not absolve the NHS Trust Hospital of its
responsibility for the mistake and does not break the chain
of causation that flowed from it.
Although the NHSLA was unsuccessful in Crossman, the
fact that they were willing to run the argument of contributory
negligence may reflect a new willingness to do so in future cases.
In view of the potential significant changes in clinical negligence
cases in relation to costs (see QBE Health Check Issue 02),
we believe that pleaded claims for contributory negligence
will become more prevalent as healthcare providers, insurers
and the NHS look to reduce the overall cost of claims.

Author: Jason Howarth, Partner, Plexus Law
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Fixed Recoverable Costs
in Clinical Negligence Cases
The concerns around the level of costs incurred in litigating clinical cases continue.
The annual cost of claims to the NHS in England rose from £1.2 billion in 2014/15
to £1.5 billion in 2015/16. Legal costs accounted for some 34% of the 2015/16 total.

Relief unfortunately now seems to be some way off
as the consultation process around potential reform
focussed on costs in clinical cases has been interrupted
by the general election. Most had expected the picture
to be clearer once that had been concluded. With the
recent election, how much priority the government
will allocate to this reform remains to be seen.
There are two processes on foot currently. The Department
of Health (DoH), on 2nd May, closed its consultation on
the introduction of fixed recoverable costs. An outcome
is awaited on that but is not expected before the autumn.

Author: Sarah Woodwark, Partner, BLM

At the same time Lord Justice Jackson was
commissioned to explore extending the Fixed
Recoverable Costs regime and has held various sessions
around the country between February and April this
year. Jackson’s latest report was published on 31 July.
Quite how the two consultations will mesh together is
also unclear.
There is clearly a lot of work still to do on fixed
recoverable costs and the detail of any regime which
may be introduced. Most practitioners however agree
that the costs of such claims, particularly of lower value
cases, must be controlled and it is highly likely that
some form of scheme to fix the level at which costs
can be recovered from opponents in litigation will
be introduced in the medium term.

Annual cost of claims to the NHS
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This financial pressure has recently been exacerbated
by the reduction in the discount rate and consequent
huge increase in the overall cost of claims. Compensators
who had been hoping for some respite have seen the
opposite and their pain has increased.
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QBE European Operations
Plantation Place
30 Fenchurch Street
London EC3M 3BD
Get in touch
Visit QBEeurope.com
or email us at enquiries@uk.qbe.com
Tel: +44 (0)20 7105 4000
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This publication has been produced by QBE European Operations, a trading name of QBE Insurance (Europe) Ltd (‘QIEL’). QIEL is a company member of the
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This publication provides information about the law to help you to understand and manage risk within your organisation. Legal information is not the same
as legal advice. This publication does not purport to provide a definitive statement of the law and is not intended to replace, nor may it be relied upon as
a substitute for, specific legal or other professional advice. QIEL has acted in good faith to provide an accurate publication. However, QIEL and the QBE
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