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There is no shortage of
commentary on the recent
judgment on Dreamvar vs
Mishcon and it has thrown
the world of conveyancing
and insurance into confusion
as it pushes the tenet of Buyer
Beware out to Buyer’s Solicitors
Beware, and the balance of
risk swings firmly against the
buy-side of the transaction.

The matter will go to appeal but that could take a year or so, and as insurers, we must give
guidance in a balanced way that favours neither buyer nor seller but focuses on mitigating
the risk of fraud being perpetrated in any way. We recommend review of the many legal
articles on the subject if you would like a more detailed and legal viewpoint, but our ‘neutral’
guidance to all firms in the meantime is to get back to basics, which to us means this:
1. Risk Assessment: Whether acting for buyer or seller, new instructions need to be riskassessed to see if any red flags are involved. For conveyancing there’s no shortage of
guidance to help you in doing this as the Law Society has produced Practice Notes on
Property & Registration Fraud, Mortgage Fraud and Anti-Money Laundering. If you do
not already have a clear process and criteria for conducting risk assessments this needs
to be established without delay.
Partly, your risk assessment entails fully understanding Customer Due Diligence, but
as vital as identifying your client and verifying their identity are; the Money Laundering
Regulations include two further important elements:
i. identifying, where there is a beneficial owner who is not the client, the beneficial owner
and taking adequate measures, on a risk-sensitive basis, to verify his identity so that you
are satisfied that you know who the beneficial owner is. This includes understanding
the ownership and control structure of a legal person, trust or similar arrangement.
ii. obtaining information on the purpose and intended nature of the business relationship.
Both of which point to the requirement for establishing ownership and entitlement to
sell the property, which has not been a particular focus until recently and has been
glossed over as the various conveyancing codes and protocols in use do not include
this as a specific duty (having been written long before fraud increased to current levels).
2. Risk Mitigation: When warning flags appear, both sides need to take action to protect
themselves, their clients and the real owners. Such flags are numerous for property
transactions and the Practice Notes referred to above detail these. Some important
and quite obvious ones are those appearing in this case, i.e. an unoccupied property,
that is mortgage-free, high value, with a perceived need for speed in the process, and
where the purported owner was never met. Given the ruling, additional action on future
transactions could be as follows:
a. Acting for Sellers: An enhanced level of Due Diligence must be conducted.
Electronic vetting is recommended and can provide some assurance in this regard
but it is all about joining the dots sufficiently to feel confident that you are dealing with
a person who is who they say they are and that they own the property in question.
Regardless of whether the matter is deemed to be higher risk or not, documents
requested should include evidence to fulfil all aspects of CDD, not just client identity.
Evidence used to establish ownership could include a mortgage or mortgage
redemption statement or Property Deeds if available. An original and recent bank
statement early in the transaction would also help link intended destination of funds
to the individual and the address and help prevent another type of fraud linked to
funds transfer to false accounts. Whatever evidence is obtained, establishing an
ownership link between the property and the seller is crucial.
b. Acting for Buyers: It is apparent from the various legal reviews written so far on
the subject that buyers’ solicitors are unlikely to be given a straight undertaking or
warranty from sellers’ solicitors confirming that the client they act for is the true
owner of the property in question due to the extra liability that this infers. This should
not however prevent firms from seeking affirmations to satisfy themselves that they
are dealing with a bona fide transaction. Such affirmations might include:

i. Enquiries: You could add to your existing enquiry checklist,
or have an additional enquiry sheet that is applied in higherrisk matters. Wording around the following would need to
be developed:
“Due to the fact that this property is <…list warning flags…>
and/or we understand that the seller is <…list any warning
flags if known…>, we identify this transaction as being
HIGHER RISK and therefore ask you to confirm that
you have conducted Enhanced Due Diligence to verify
your client’s identity and also that you have established
your client’s ownership of and entitlement to sell the
property <…address…>”.
If nothing else, this approach will serve to educate your
‘opponent’ if they are not working to the same high
standards and will hopefully lead them to repeat their
CDD if unable to comply in the first instance. You may
wish to extend this enquiry to all purchase transactions.
ii. Evidence: For further comfort, copies of CDD evidence
could be requested and checked to see if they match
the standards that you would expect for a higher risk
transaction. The wording could be extended within the
information requested (as in i.), but would need to stress
that no duty is owed to the other party.
iii. Searches: Where you are still not satisfied, then your
own searches on the seller may need to be undertaken
to attempt to establish identity and ownership.
3. Escalate Concerns: If there is anything in question, any
remaining uncertainty, or an inability/unwillingness to comply
with requests for information, the matter should be escalated
through agreed channels within your firm, most likely to the
MLRO and/or COLP. Procedures should advise at which stage
to do this – it could be as soon as the warning flags are seen
at the outset. Such high risk decisions should not be made by
one conveyancer in isolation.
4. Warn Your Client: Where no comfortable landing regarding
identity and/or ownership can be achieved, it would be advisable
for the buyer’s solicitors to warn clients of the concerns and
options. As always put the advice in writing, particularly if the
client insists on proceeding against your advice. If acting for
the seller and the same concerns are faced, then it would be
appropriate to alert the MLRO as a SAR may need to be made.
The risk of fraud in the conveyancing process should be
highlighted as part of initial advice in any case as a foundation
for managing expectations and explaining the process from
the outset.

5. Refresh fraud prevention training: There is no shortage
of scare stories and angles to refresh training regularly with a
different theme. Think about creating more emphasis on the
hazards and reasons why specific controls are needed, rather
than merely explaining processes; otherwise it becomes a tickbox exercise focussed on showing compliance rather than true
risk understanding and management.
Finally, there will inevitably be resistance to working more
collaboratively and in being more open about due diligence
as the profession is not set-up to work that way. Fraud is now
constantly referred to as an epidemic but the approach to its
defeat is still very much ‘every man for himself’. In the medical
world when epidemics break out, the stakeholders come together
swiftly to share information, limit the spread, and change the
necessary processes. This strange and unexpected ruling, whether
overturned on appeal or not, could be exactly the trigger needed
to review how the profession works together to defeat fraud in the
conveyancing process. Time for the higher powers to coordinate
the epidemic response.

QBE Risk Solutions Useful Contacts and Links
General Information on PI and Risk Management
Professional Services PI web page
Financial and Specialty Risk Solutions web page
Enquiries: rs@uk.qbe.com or your broker
Fraud Prevention
Fraud Prevention Toolkit:
https://qbeeurope.com/documents/index/4006
Fraud Prevention Webinar: FSM Risk Solutions web page
Risk Management Documents
Access insights, articles and case studies in our Document
Library (under Document Type, select Risk Standards &
Guidance
For updates, subscribe to the QBE Risk Solutions Blog
QRisk
Online profiling of risk processes, risk culture and fraud controls
QRisk Support: support.qrisk@uk.qbe.com
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